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PETITION TO REPEAL TITLE 13, SUBTITLE 4, PART V,  

PARAGRAPH 13-94-8, HAWAII ADMINISTRATIVE RULES AND 

TO REMOVE ALLBOTTOM FISHING RESTRICTED AREAS 

 

 HAWAII FISHERMEN’S ALLIANCE FOR CONSERVATION AND TRADITION, 

INC., (hereafter “HFACT”), is a not for profit Hawaii corporation pursuant to §501(c)(5), 

Internal Revenue Code, and hereby petitions the Department of Land and Natural Resources for 

the State of Hawaii (hereafter “DLNR”) to repeal Title 13, Subtitle 4, Part V, paragraph 13-94-8 

of the Hawaii Administrative Rules and to remove all Bottom Fishing Restricted Areas (hereafter 

“BRFA”). 

 HAR Title 13, Subtitle 4, Part V, paragraph 13-94-7, “Recreational Bag Limits”, 



2 

 

paragraph 13-94-9, “Bottomfish Fishing Vessel Identification Number”, and, all other 

paragraphs in HAR Title 13, Subtitle 4, Part V, Chapter 94, “Bottomfish Management” shall 

remain intact. 

 

PURPOSE: 

 The purpose of this petition is to repeal Title 13, Subtitle 4, Part V, paragraph 13-94-8, 

Hawaii Administrative Rules and to remove all BRFA. 

BACKGROUND: 

 HFACT is a Hawaii non-profit corporation pursuant to the provisions of §501(c)(5), 

Internal Revenue Code.    

 In or around 1997, the federal government determined that certain bottom fish were being 

overfished in and around the main Hawaiian Islands (hereafter “MHI”).  The federal perspective 

at the time was that a 20% reduction of the biomass was tantamount to overfishing
1
.  The species 

affected are onaga, ehu, kalekale, opakapaka, gindai, hapu’u and lehi.  These species are 

collectively referred to as the “Deep 7” in and around the MHI. DLNR, in response to the federal 

mandate, established 19 BRFA to protect 20% of the essential fish habitat (EFH) and 

commissioned a study to quantify the biomass of the Deep 7 in order to establish a base line from 

which an “overfished” condition could be measured for the Deep 7.  As part and parcel of 

DLNR’s establishment of the BRFA, DLNR promised to provide a study to determine a baseline 

for Deep 7 management within 5 years, sic. 2002.  On or about June 1998, DLNR promulgated 

                                                 
1
 “Overfishing” is a technical term established by the Food & Agriculture Organization of the United Nations and 

also adopted by U.S. fisheries managers.  In the most simple terms, definitions of states of fishing range from “Safe 

Fishing”, Overfishing Occurring”, “Overfished “ and “Collapsed Fishery”. 



certain rules embodied in Hawaii Administrative Rules, Title 13, establishing 19 “bottom fish 

restricted fishing areas” (BRFA) around the MHI.  Section 13-94-8, HAR specifically authorizes 

the establishment of the BRFA.  The establishment of the BFRA was an effort to comply with 

federal determinations of overfishing as well as to study, understand and establish a baseline for 

future management techniques to address Deep 7 overfishing.  In May 2005, there was a federal 

determination that (additionally) a 15% mortality reduction was required to end Deep 7 

overfishing.  Subsequently, on or about June 1, 2007, DLNR revised the number of BRFA by 

relocating and resizing certain BRFA and reducing the number of BRFA from 19 to 12 to satisfy 

the federal requirement to reduce the mortality rate by 15%.  It should be noted that although the 

number of BRFA was reduced, the combined total BRFA spatial area was increased. 

 Additionally, in 2007, a federal stock assessment indicated that a Deep 7 24% mortality 

rate reduction was required.  In response, DLNR implemented an annual fishing season for Deep 

7. 

 On October 1, 2007,  the first Deep 7 “season” opened with a federal government 

established “total allowable catch limit” (hereafter ACL) which limited the total catch (by 

weight) of Deep 7 allowable to prevent over fishing.
2
   The federal ACL is based upon a federal 

assessment model that does not include consideration of Deep 7 biomass within the BRFA nor 

the Kahoolawe Island restrictions. 

 In 2012, the DLNR planned to reduce the number of BRFA from 12 to 6, however, due to 

administration changes this plan has yet to be implemented. 

                                                 
2
In 2006, the federal government via the reauthorization of the Magnuson-Stevens Fishery Conservation and 

Management Act instituted annual catch limits (ACL) to prevent overfishing of targeted species.  This 

reauthorization of the federal Act refocused fisheries management protocols from spatial management methods (e.g. 

area closures) to temporal management methods (landing limits per year). 
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In or around February 2013, a study entitled“Deepwater Marine Protected Areas of the 

Main Hawaiian Islands:   Establishing Baselines for Commercially Valuable Bottom Fish 

Populations” was published.  (hereafter “Drazen Study”) 

 

ARGUMENT: 

I. Section 13-94-8, HAR is obsolete and unnecessary. 

 The original purpose of Section 13-94-8 was to “restrict fishing in certain areas to 

 conserve the spawning populations of bottomfish.  See §13-94-8 (a) (attached).   After 

over 15 years since implementation, modification and study, DLNR has yet to establish 

scientific basis for determining that any specific BRFA is an important spawning area for 

populations of bottomfish.  The Drazen study, intended to establish some scientific basis 

for location, management and biomass assessment for spawning populations, falls short 

of any conclusions to justify maintaining the BRFA system. 

 Secondly, the Rule is limited in its coverage in that the language of the rule, §13-

94-8(c) is specific to the “fishing areas where spawning of onaga and ehu are caught.”    

Hence, the BRFA system was intended to specifically target onaga and ehu in its 

establishment.  As of this date there are no known studies to establish spawning areas for 

onaga and ehu, much less other Deep 7 members. 

Additionally, the BRFA system was partially implemented to enhance and aid the 

enforcement of §13-94-8, HAR, however, observational evidence clearly indicates that 

there is no enforcement effort being made by DLNR. 

  



II. The federal ACL supersedes the BRFA system. 

 The establishment of the BRFA system was an initiativeby DLNR to comply with 

the federal government’s findings that overfishing was occurring in the bottomfish 

fishery.   DLNR was hampered by lack of funds and a definite program to assess 

overfishing and instead established the BRFA to limit fishing by restricting access to the 

original 19 BRFA sites and then reducing the number to 12 in an attempt to “protect 20% 

of the essential fish habitat.” While the BRFA scope was limited to onaga and ehu, the 

federal government has taken over the management of bottomfish by establishing the 

ACL system.  The BRFA were intended to target breeding populations of onaga and ehu, 

however, there has been no definitive peer reviewed scientific studies which establish the 

essential habitat, if any, for breeding of onaga and ehu. 

The primary conclusion to be reached is that so long as the DLNR has no 

scientific basis upon which to restrict fishing in the BRFA, it should not do so since the 

federal ACL is the principal management tool being used to manage the Deep 7 fishery.  

When the ACL is achieved, the Deep 7 fishing “season” is closed. 

For the reasons setforth above, the DLNR should repeal Title 13, Subtitle 4, Part 

V, paragraph 13-94-8 of Hawaii Administrative Rules and remove all BRFA. 

 

DATED:  December 17, 2015 

Holualoa, Hawaii 

 

        /signed/   

       PHILIP FERNANDEZ 

       Petitioner 
(Mailed USPS Certified Mail 7015 0640 0006 1717 5170) 


