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May 7, 2015 

NOAA/DKIRC 

NOS/ONMS 

Superintendent Malia Chow 

1845 Wasp Blvd, Bldg 176 

Honolulu, HI 96818 

 

Subject: Draft Management Plan & Draft EIS 

 

Dear Ms. Chow, 

 

The following comments are from the Hawaii Fishermen Alliance for Conservation and 

Tradition, Inc.  The Board of Director reviewed and approved the comments on behalf of the 

organization. 

 

Hawaii Fishermen’s Alliance for Conservation and Tradition, Inc. (HFACT) is a Hawaii 501(c)( 

5) organization that advocates for fishermen throughout the State of Hawaii.  HFACT advocates 

for managed, where appropriate, fisheries that are based on science.  Our goal is to have marine 

resources that are sustainable for generations to come. 

 

As petitioners of the Petition to Delist the North Pacific Population of the Humpback Whale, we 

appreciate the role that the Sanctuary has played in the recovery of the Humpback Whale, and 

we endorse your organization’s continued protective, education, and outreach elements that you 

bring to management of Humpback Whales. 

 

Our comments on the draft management plan and draft EIS follows: 

 

Boundary Expansion 

 

Niihau 

There is no community support for the expansion of the boundary, except the Robinson Family 

and tenants of the Robinson family.  It is my understanding that support of this expansion 

concept is with reservations.  The people of Kauai County have opposed this expansion, 

including county council representatives, who are elected people representing the community, 

also the state-level political elected officials are also against this expansion.  The Sanctuary is 

going against its own promise to follow community input. 

 

The marine ecosystem surrounding Niihau cannot be separated from Kauai-Niihau complex 

ecosystem.  An underwater bridge connects Niihau and Kauai, much like the Maui-Molokai-

Lanai-Kahoolawe complex is similarly connected together.  Bottomfish tagging efforts by the 

Pacific Islands Fisheries Group have shown that bottomfish regularly travel between Kauai 

waters and Niihau waters.  Fish tagged as juveniles off Kauai are caught as adults in Niihau. 

 

There is no biological reason why the Niihau area needs additional protection than what already 

exists.  The state has managed its marine resources well and continues to do so.  No evidence of 
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state management’s shortfall exists to justify federalizing the waters of Niihau.  The federal 

proposal to extend Sanctuary boundary to the 3-mile State jurisdiction is simply not supported. 

 

Management plan should delete the expansion of its boundaries around Niihau. 

 

Ecosystem Management 

HFACT applauds the definition of Ecosystem Based Management shown on page 30 of the 

proposed plan, which includes “Protect and Promote Sustainable Human Use” and “Protect and 

Conserve Ocean Habitats and Species”.  These are positive words.  However, reading the details 

of page 30 and 31 shows, that these were simply “recommendations of the Ecosystem 

Protections Working Group”, and not a position of the Sanctuary itself. 

 

When looking for a definition of how the Sanctuary itself defines ecosystem-based management, 

the following is found: 

 

“NOAA is proposing to shift from single-species to ecosystem based management 

within the HIHWNMS by including other sanctuary resources.  The definition of 

sanctuary resources would be expanded to the current national program definition: 

 

‘any living or non-living resources of a National Marine Sanctuary 

that contributes to the conservation, recreational, ecological, 

historical, research, educational or aesthetic value of the Sanctuary, 

including, but not limited to, the substratum of the area of the 

Sanctuary, other submerged features and the surrounding seabed, 

carbonate rock, corals and other bottom formation, coralline algae and 

other marine plants and algae, marine invertebrates, brine-seep biota, 

phytoplankton, zooplankton, fish, seabirds, sea turtles and other 

marine retiles, marine mammals and historical resources.” 

 

This federal legalized definition of ecosystem-based management is wrong.  People are part of 

the ecosystem, and the definition provided by the Sanctuary and the National Marine Sanctuaries 

Act does not provide enough protection for the continued and sustained use of the sanctuary by 

people.  HFACT notes that commercial value is curiously absent from the definition.  

 

Making the entire ecosystem as sanctuary resources, allows, under the National Marine 

Sanctuary Act, for the federal agency to regulate and permit use of any and all sanctuary 

resources.  Furthermore, under Section 310 for the NMSA, regulatory, and permit, and penalty 

fees that may be imposed when regulations or permits are implemented would be paid to the US 

Treasury, not to the State of Hawaii. This ability to enforce and fine, and otherwise manage the 

marine ecosystem should be solely reserved for the State of Hawaii. 

 

Co-management of the sanctuary by the State of Hawaii 

The state must have equal authority or greater-than-equal authority to manage the sanctuary as it 

is mostly State waters.  The State is fully qualified to do so.  The State co-manager must have 

powers of authority at the same level or higher than the federal sanctuary superintendent. 
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New Regulations 

The Sanctuary should not be given any new regulatory powers.  The Sanctuary is ill equipped to 

implement any regulation or permitting authority, and duplicates other federal agencies and state 

agencies that already have powers to do what is being proposed.  New approach rules for 

humpback whales should be integrated into the Marine Mammal Protection Act rather into the 

Hawaii Islands sanctuary authority.  The MMPA is well understood, implemented nationwide, 

and has stood the test of time.  Any new rules should be placed in existing law rather than giving 

it to a new regulating entity such as the Sanctuary. 

 

For example, HAR 13-244-40 already prohibits the approach of humpback whales by vessels.  

The Marine Mammal Protection Act also regulates or prohibits interaction with marine 

mammals.  A site-specific regulation is not needed as it would be duplicative. 

 

If additional rules need to be made, they should be made within the existing State statutes and 

rules and go though the State’s Chapter 91 administrative rule making process which allows 

community input. 

 

Special Sanctuary Management Areas 

SSMA’s do not make sense.  In reading the plan in detail, what are proposed for the SSMA’s are 

either already authorized under the Sanctuary Act or under State law.  The Sanctuary, again, is 

duplicative and misleading in proposing to create SSMA’s but have no additional authority or 

programs to apply to the SSMA. The State already has rules for management areas such as 

Maunalua Bay, thus Alternative 3 rejected as unnecessary 

 

The Penguin Bank and Maui Nui federal waters are already regulated by the National Marine 

Fisheries Service (and the State, in the case of Bottomfish Restricted Fishing Areas).  Again, the 

Sanctuary does not add value to this process and only complicate matters that are already well 

under control by other agencies.  Neither the Penguin Bank nor the Maui Nui federal waters 

should become a SSMA.  Removing Penguin Bank and Maui Nui as a SSMA, effectively rejects 

Alternative 2. 

 

Alternative 4 Rejected 

The Hanalei River expansion is rejected as the sanctuary would be expanded inland.  Should 

additional protection be necessary, the US Fish and Wildlife is the appropriate agency to propose 

a boundary expansion.  Should water or effluent from the Hanalei River damage sanctuary 

resources, the National Marine Sanctuary Act already provides authority to the sanctuary to act.  

If the concern is over the nene geese, then the nene geese recovery plan administered by the US 

F&G is not restricted by boundary. 

 

Cultural Resource protection may conflict with other uses 

Defining fish Koa’s as a cultural resource, and subjected to cultural resource protection, may 

cause fishing at Koa’s to be regulated as the fishing activity at a Koa may be considered 

“tampering” with a cultural resource.  Koa’s need to be excluded from the definition of a cultural 

resource.  Tracing the cultural management of Koa’s may be impossible.  Native Hawaiians may 

have ceased use of a Koa or a Koa may have been in continuous use by non-Native Hawaiians 
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for many years.  Continuous use, care, and management of Koa’s going back to 1778 (as 

mentioned in the Hawaii Constitution) may be impossible to prove, thus invalidating any claim 

as a sanctuary cultural resource.  However, if Koa’s are selectively chosen to be considered a 

cultural resource due to known long-standing cultural use, HFACT would be supportive on a 

selected basis. 

 

Humpback Whales Delisting 

In light of the upcoming delisting of the Hawaii population of the humpback whale, all 

references of humpback whale regulation related to the sanctuary should be deleted, and the 

Marine Mammal Protection Act should be the sole regulation regulating human interaction with 

the humpback whale. 

 

Choices for updating the 2002 Management Plan 

The viable choice for replacing the 2002 Management Plan is Alternative 1 (Status Quo).   

 

Alternatives 2 through 4 are flawed, and HFACT rejects those alternatives. 

 

HFACT strongly recommends that the State of Hawaii take a leading role in drafting new 

alternatives that address the concerns of the people of Hawaii. 

 

Thank you for the opportunity to provide input to this valuable plan, 

 

 

Sincerely, 

 
Phil Fernandez 

President, Hawaii Fishermen’s Alliance for Conservation and Tradition, Inc 

 

Cc: Governor David Y. Ige 

 Chairperson Suzanne Case, DLNR 

 Senate President Ron Kouchi, Hawaii Legislature 

 House Speaker Jesse Souki, Hawaii Legislature 

 HFACT Board of Directors 
 


